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THE SALE OF MUNITIONS OF WAR 

The rights and duties incident to neutrality is a branch of international 
law that is of comparatively recent growth. Still the distinction between 
belligerent nations and neutral nations and between enemy goods and 
neutral goods has been recognized from quite early times. In the well- 
known collection of maritime law known as the Consolato del Mare, 
which made its appearance in the fourteenth century, the rule is laid 
down that enemy goods on neutral ships are liable to capture, but neutral 
goods on enemy ships must be restored to their owner. This rule evi- 
dently assumes also the existence at that time of the belligerent right to 
visit and search neutral vessels. 1 

But it seems that not until the time of Grotius was any attempt made 
to lay down a rule regarding the duty of neutrals toward belligerents. 
In his great work published in 1625 he does not, however, use the terms 
"neutrals" and "neutrality," but in a very brief chapter refers to those 
whom he calls qui in bello medii. He also was far from recognizing the 
modern rule of strict impartiality, and distinguished between the obli- 
gations of a neutral toward a belligerent waging a just war and one wag- 
ing an unjust war. 2 But a far more important distinction drawn by 
Grotius was that relating to the kind of goods belonging to a neutral 
which were susceptible of capture by a belligerent. In this he may be 
said to have laid the basis for the modern law of "contraband" — 

1 "The ancient rule of the Consolato del Mare, in recognizing the right to capture 
enemy's property on neutral vessels evidently recognizes the belligerent right of 
visitation and search for the purpose of ascertaining the proprietary interest." — 
Wheaton, Hist., p. 145. 

2 " It is the duty of neutrals [qui in bello medii] to do nothing which may strengthen 
the side which has the worst cause, or which may impede the motions of him who 
is carrying on a just war; and in a doubtful cause, to act alike to both sides in per- 
mitting transit, in supplying provisions, in not helping persons besieged." — De Jure 
Belli et Pads, Bk. Ill, ch. XVII, 3 (Whewell's translation). 
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though he does not use this term. 3 It must be observed that in the first 
class, which we call "absolute contraband," he includes munitions of 
war. It must also be observed that the restriction that he places upon the 
furnishing to a belligerent of articles in this class, is their liability of 
capture by the belligerent. He thus recognizes the fact that the preven- 
tion of the furnishing of munitions of war is a belligerent right and not a 
neutral duty. 

It is to Vattel, however, that we are indebted for the clearest and most 
explicit statement of the law of neutrality as it existed in the eighteenth 
century. His book on the Law of Nations was published in 1758. The 
chief defect in his conception of neutrality was in the approval of a 
general custom of his time to the effect that a neutral might afford pecun- 
iary or military assistance to a belligerent, provided it was in accordance 
with a previous treaty stipulation 4 — a rule which formerly went under 
the name of "imperfect neutrality," but which no longer exists. For 
our present purpose the most significant part of Vattel's chapter on 
neutrality is that which discusses the status of neutral trade in its re- 
lation to belligerent Powers. In the first place, he holds that neutrals 
are under no obligation to renounce their commerce, even in the matter 
of furnishing a belligerent with war supplies, provided they are willing 
to furnish similar supplies to the other belligerent. 5 In the next place, 
he calls attention to the fact that the carriage of war supplies to one 
belligerent exposes the owner of the goods to the risk of having his 
commodities captured by the other belligerent, who has a right to make 

5 " But the question often arises, what is lawful [to be captured] against those 
who are not our enemies, or who do not allow themselves to be so called, but who 
provide our enemies with supplies of various kinds. * * * In the first place, 
we must make a distinction as to the things supplied. For there are some articles of 
supply, which are useful in war only, as arms; others are of no use in war, but are 
only luxuries; others which are useful in war and out of war, as money, provisions, 
ships and their furniture." — Ibid, Bk. Ill, ch. 1, 5. 

4 Vattel, Bk. Ill, ch. VII, § 105. 

6 "It is certain that, as they [neutrals] have no part in my quarrel, they are under 
no obligation to renounce their commerce for the sake of avoiding to supply my 
enemy with the means of carrying on the war against me. Should they affect to 
refuse selling me a single article, while at the same time they take pains to convey an 
abundant supply to my enemy, with the evident intention to favor him — such par- 
tial conduct would exclude them from the neutrality they enjoyed." — Ibid, Bk. Ill, 
ch. VII, § 111. 
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such a capture. 6 Again, after defining contraband goods as "commodi- 
ties particularly useful in war," such as arms, ammunition, etc., he states 
that the means of preventing their transportation to a belligerent to be 
the confiscation of such contraband goods when captured by the enemy, 
and asserts that the owner by assuming this risk, thereby forfeits the 
protection of his own government. 7 Especial attention is called to the 
fact that Vattel is careful to discriminate between the liability of neutral 
subjects and the responsibility of neutral governments in the matter of 
carrying contraband goods, showing, on the one hand, that the con- 
fiscation of such goods can give no offense to neutral governments; and, 
on the other hand, that neutral governments are not held responsible for 
the carrying of contraband goods by their subjects. 8 In the whole of 
Vattel's treatise there is not a hint that the prevention of the traffic in 
contraband goods is a duty on the part of a neutral state, but is a matter 
that affects solely the interests of a belligerent, to whom is given the 
right of confiscation. 
It was the purpose of the publicists of the eighteenth century to pro- 

6 "When I have notified to them [that is, neutrals] my declaration of war against 
such or such a nation, if they afterwards expose themselves to risk in supplying her 
with things which serve to carry on war, they will have no reason to complain if their 
goods fall into my possession. * * * They suffer indeed by a war in which they 
have no concern; but they suffer accidentally, I do not oppose their right; I only exert 
my own, and if our rights clash and reciprocally injure each other, that circumstance 
is the effect of inevitable necessity." — Ibid, Bk. Ill, ch. VII, § 111. 

7 "But in order to hinder the transportation of contraband goods to an enemy, 
are we only to stop and seize them, paying the value to the owner, — or have we a 
right to confiscate them? Barely to stop these goods would in general prove an in- 
effectual mode, especially at sea. * * * Recourse is therefore had to the ex- 
pedient of confiscating all contraband goods that we can seize on, in order that the 
fear of loss may operate as a check on the avidity of gain, and deter the merchants 
of neutral countries from supplying the enemy with such commodities. * * * 
On this account [the belligerent] notifies to the neutral states her declaration of war, 
whereupon the latter usually give orders to their subjects to refrain from all con- 
traband commerce with the nations at war, declaring that if they are captured in 
carrying on such trade, the sovereign will not protect them." — Ibid, Bk. Ill, ch. VII, 
§ 113. 

8 "It has, in perfect conformity to sound principles, been agreed that the belligerent 
Powers may seize and confiscate all contraband goods which neutral persons shall 
attempt to carry to their enemy, without any complaint from the sovereign of those 
merchants; as, on the other hand, the Power at war does not impute to the neutral 
sovereigns these practices of their subjects." — Ibid, Bk. Ill, ch. VII, § 113. 
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tect as far as possible the freedom of neutral commerce, by restricting 
the belligerent right of capture to contraband articles. But the rules 
laid down by these writers were often disregarded by belligerent Powers. 
Nations were seeking to advance their own interests rather than to con- 
form to any legal rules. Hence, the rights of neutral commerce were 
sought to be protected only by those whose interest it was to do so. In 
1780 the alliance known as the "First Armed Neutrality" was formed by 
several European Powers under the leadership of Russia, professedly to 
resist the maritime pretensions of England. This alliance was committed 
to the defense of the following rules: (1) all neutral vessels may freely 
navigate from port to port; (2) enemy's goods shall be free from capture 
in neutral vessels, except contraband articles; (3) such contraband ar- 
ticles shall be restricted to munitions of war; and (4) a blockade must be 
maintained by an adequate force. 

It will be seen that these rules were substantially the same as those 
afterward adopted in the Declaration of Paris in 1856 after the Cri- 
mean War. They were intended to protect the freedom of neutral trade. 
The commerce of neutrals was to be free from the customary depre- 
dations of belligerent Powers. The only restrictions to which neutral 
commerce should be subject would be the liability to capture and con- 
demnation by a belligerent for the carriage of contraband or the breach 
of blockade. As contraband goods were made identical with munitions 
of war, the only restraint upon the exportation of munitions of war from 
a neutral country to one of the belligerents would be their liability to 
capture and condemnation by the other belligerent. It was not ex- 
pected, nor was it indicated in these rules, that any neutral country 
would be under obligations to prevent the exportation of munitions of 
war to a belligerent — such an act being treated not as an infraction of 
neutrality, but simply as an offense against the belligerent, and subject 
to his condemnation. These rules were not only adopted by the members 
of the "Armed Neutrality," which consisted of Russia, Denmark, Swe- 
den, Holland, Prussia, Portugal and the Two Sicilies, but also approved 
by France, Spain, Austria and the United States. By the time of the 
First Armed Neutrality of 1780 the general law relating to the confisca- 
tion of contraband goods had become fairly well established, at least 
in theory. Although this league was soon dissolved, and its obliga- 
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tions were ignored by some of its members, the adoption of its 
rules marks a temporary stage in the growth of the modern law of 
neutrality. 9 

The development of the law of contraband, whereby articles useful in 
war found in a neutral vessel and destined to the port of one belligerent 
may be seized and confiscated by the other belligerent, illustrates the 
inevitable conflict between belligerent and neutral rights in time of war. 
The belligerent naturally feels that he has a right to conduct the war 
against his adversary unimpeded by any interference by a third party, 
that the furnishing of contraband articles to his enemy is such an inter- 
ference, and should consequently be stopped. The neutral, on the other 
hand, proceeds on the theory that war represents an abnormal condi- 
tion; that he should not be compelled to restrict the normal commerce of 
his own citizens because a war is somewhere in progress; that a commerce 
which is legitimate in time of peace should not be sacrificed in time of 
war at the behest of a belligerent Power; that his position as a neutral is 
not affected provided he is impartial in furnishing supplies to both 
belligerents; and, finally, that the attempt to regulate the commerce of 
his own citizens in the interests of either or both belligerents, would 
involve a responsibility and a burden that, as a neutral, he ought not to 
be compelled to assume. Here is evidently a conflict of rights claimed 
respectively by belligerents and neutrals. How shall this conflict be 
adjusted? Only by some sort of compromise. This compromise has been 
effected by the practice of nations, which has become an accepted prin- 
ciple of international law. This principle is embodied in the law of 
contraband. By this law, the neutral nation is under no obligation to 
place any restraint upon the private commerce of its own citizens in the 
interests of belligerent parties; but, on the other hand, all neutral vessels 
are subject to the exercise of the right of visitation and search, and of 
condemnation if found carrying hostile goods to a hostile destination. 
However much the list of contraband articles may change from time to 
time, it always contains as absolute contraband those articles which are 
classed as munitions of war; so that what may be properly said regarding 
the sale, exportation, the capture and condemnation of contraband 

9 Wheaton, Hist., pp. 295-298; Oppenheim, Int. Law, II, pp. 308, 325, 407, 422; 
Hall, Int. Law, 4th ed., pp. 672-674. 
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articles, applies to the sale, exportation, the capture and condemnation 
of munitions of war. 10 

At the close of the eighteenth century the practice of nations was by 
no means uniform, and the law of neutrality was, as a matter of fact, 
often disregarded. It was the policy of the United States, more than 
any other single influence, that tended to give definiteness to this branch 
of international law. In the midst of the European wars that followed 
the French Revolution, the United States was the chief neutral nation 
whose commercial rights were placed in jeopardy. The year 1793 may 
be said to form an epoch in the history of the law of nations. In that 
year began the series of struggles in which Great Britain and France were 
the chief belligerents and in which nearly all the countries of Europe 
became involved; and in that same year was also issued President 
Washington's famous Proclamation of Neutrality. It is unnecessary to 
rehearse here the story of the appearance on American soil of the noto- 
rious French Ambassador, M. Genet, and his insolent attempts to make 
the United States the basis of warlike operations against Great Britain; 
and of the laudable efforts of Washington to resist these attempts. The 
United States was at that time the youngest nation of the world; but it 
was yet a nation, with a high sense of honor, and it was the policy of 
President Washington to maintain the strictest neutrality between the 
belligerent countries of Europe. In this policy he was ably seconded by 
his Secretary of State, Thomas Jefferson. To Genet, who was trying to 
embroil this country in the European war by fitting out privateers on 
American soil, Jefferson wrote: 

It is the right of every nation to prohibit acts of sovereignty from 
being exercised by any other within its limits; and the duty of a neutral 
nation to prohibit such as would injure one of the warring Powers. 11 

10 "The present condition of the carriage of contraband is therefore a compromise. 
In the interest of the generally recognized principle of freedom of commerce between 
belligerents and subjects of neutrals, international law does not require neutrals to 
prevent their subjects from carrying contraband; on the other hand, international 
law empowers either belligerent to prohibit and punish carriage of contraband in the 
same way as it empowers either belligerent to prohibit and punish breach of block- 
ade." — Oppenheim, Int. Law, II, p. 432; see also, Hall, Int. Law, 4th ed., pp. 655, 
656; Lawrence, Principles, pp. 566, 567; Geo. B. Davis, Elements, 3d ed., pp. 449-453. 

11 Mr. Jefferson, Sec. of State, to M. Genet, June 5, 1793. Am. State Papers, For- 
eign Relations, I, p. 150; Moore, Digest, VII, p. 886. 
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This single sentence states the fundamental right and the fundamental 
duty of every neutral state, namely, the right of every neutral state to 
prevent its territory from being made the scene of hostilities; and the 
duty of every neutral state to abstain from hostile acts. This statement 
expressed the policy of Washington's administration. 

With reference to the historical significance of this policy, Professor 
Lawrence says: 

These proceedings of the United States [during this period] mark an era 
in the development of the rights and obligations of neutral Powers. The 
grounds on which the action of the American Government was based 
are to be found in the works of the great publicists of the eighteenth 
century; but never before had the principles laid down by these writers 
been so rigorously applied and so loyally acted upon. The practical 
deductions drawn from them by Washington and his cabinet were seen 
to be just and logical, and the governments of other states followed in 
their turn the American example. 12 

In the words of another distinguished English writer, Mr. Hall: 

The policy of the United States in 1793 constitutes an epoch in the 
development of the usages of neutrality. There can be no doubt that 
it was intended and believed to give effect to the obligations then in- 
cumbent upon neutrals. * * * In the main it is identical with the 
standard of conduct which is now adopted by the community of na- 
tions. 13 

But it is more relevant to our present purpose to call attention to the 
fact that the United States, at this early date, announced the principle 
that should guide a neutral nation in respect to the sale of munitions of 
war. In his Proclamation of Neutrality, published on April 22, 1793, 
Washington indicated the kind of restrictions to which all trade in 
contraband goods by neutrals was subject by the law of nations. The 
words of the proclamation are 

that whosoever of the citizens of the United States shall render himself 
liable to punishment or forfeiture under the law of nations, by com- 

12 Lawrence, Principles, p. 483. 

13 Hall, Int. Law, p. 616. It may also be noticed that Mr. Canning in 1823, in a 
speech before the House of Commons against the British Foreign Enlistment Act 
of 1819, said: "If I wished for a guide in a system of neutrality, I should take that 
laid down by America in the days of the presidency of Washington and the secretary- 
ship of Jefferson." — Fenwick, Neutrality Law of the U. S., pp. 27, 28, quoted in 
Stockton's Outlines, p. 386. 
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mitting, aiding or abetting hostilities against any of the said [belliger- 
ent] Powers, or by carrying to any of them any of those articles which 
are deemed contraband by the modern usage of nations, will not receive 
the protection of the United States against such punishment or for- 
feiture. 14 

Here is clearly expressed the usage of international law, as understood 
by Washington, that the neutral citizen who engages in the carrying of 
contraband goods, including munitions of war, to a belligerent, does so at 
his own risk, and thereby forfeits the protection of his own government. 
The neutral government is thus supposed to perform its whole duty by 
acquiescing in the punishment inflicted upon the offending citizen by the 
belligerent whose interest it is to prevent the carrying of such goods. 

An occasion soon arose for a more definite statement of the principle 
involved than that contained in the President's proclamation. In 
this same year, 1793, Great Britain, without questioning the legal cor- 
rectness of the position taken in the proclamation, ventured to suggest 
that it would be more expedient for the Government of the United 
States to prevent the exportation of arms than to expose vessels belong- 
ing to its citizens to those damages which might arise from their carry- 
ing articles of the description mentioned. To this suggestion that the 
United States prevent the sale of munitions, Jefferson made the follow- 
ing explicit reply: 

Our citizens have always been free to make, vend and export arms. 
It is the constant occupation and livelihood of some of them. To sup- 
press their calling, the only means perhaps of their subsistence, because 
a war exists in foreign and distant countries, in which we have no con- 
cern, would scarcely be expected. It would be hard in principle and 
impossible in practice. The law of nations, therefore, respecting the 
rights of those at peace, does not require from them such an internal 
disarrangement in their occupations. It is satisfied with the external 
penalty pronounced in the President's proclamation, that of confisca- 
tion of such portion of these arms as shall fall into the hands of any of 
the belligerent Powers on their way to the ports of their enemies. To 
this penalty our citizens are warned that they will be abandoned. 15 

14 Text in Am. State Papers, For. Relations, I, p. 140; also in McDonald, Select 
Documents, p. 113. 

15 Mr. Jefferson, Sec. of State, to Mr. Hammond, British Minister, May 15, 1793, 
Am. State Papers, For. Relations, I, pp. 69, 147; Jefferson's Works, III, pp. 558, 560; 
quoted in Moore's Digest, VII, p. 955. 
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This communication of Jefferson could hardly leave a doubt as to 
the policy of the United States regarding the sale of munitions of war 
during the great conflict then going on in Europe. But within a short 
time Alexander Hamilton, the Secretary of the Treasury, saw fit to 
issue a circular containing the following language: 

The purchasing within, and exporting from the United States, by 
way of merchandise, articles commonly called contraband, being gen- 
erally warlike instruments, and military stores, is free to all the parties 
at war, and is not to be interfered with. 16 

The question may now arise whether the acceptance of the principle 
of international law regarding the sale of munitions approved by Wash- 
ington, Hamilton and Jefferson, in the early history of our country, was 
not a temporary feature of the first administration; or whether, and how 
far, it has since been adhered to by the Government of the United 
States. Mr. Webster, while Secretary of State, was called upon to make 
a reply to the Mexican Government, which had complained of certain 
alleged violations of neutrality, on the part of citizens of the United 
States, in the supply of arms to Texas, then at war with Mexico. Said 
Mr. Webster: 

It is not the practice of nations, to prohibit their own subjects, by 
previous laws, from trafficking in articles contraband of war. Such 
trade is carried on at the risk of those engaged in it, under the liability 
and penalties prescribed by the law of nations or particular treaties. If 
it be true, therefore, that citizens of the United States have been en- 
gaged in a commerce by which Texas, an enemy of Mexico, has been 
supplied with arms and munitions of war, the Government of the United 
States, nevertheless, was not bound to prevent it; coxild not have have 
prevented it, without a manifest departure from the principles of neu- 
trality, and is in no way answerable for the consequences. * * * 
Such commerce is left to its ordinary fate, according to the laws of 
nations. 17 

During the Crimean War, in which the allied Powers of Great Britain 
and France were opposed to Russia, President Pierce had occasion to 

16 Hamilton's Treasury Circular, August 4, 1793, Am. State Papers, For. Relations, 
I, p. 140; quoted in Moore's Digest, VII, p. 955. 

"Letter of Mr. Webster to Mr. Thompson, Minister to Mexico, July 8, 1842, 
Lawrence's Wheaton, p. 813, note, citing Webster's Works, VI, p. 452; also quoted 
in Geo. B. Davis, Elements, 3d ed., p. 401. 
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touch upon this subject. In his annual message of December 3, 1854, 
he declared that 

The laws of the United States do not forbid their citizens to sell to 
either of the belligerent Powers articles of contraband of war, or to take 
munitions of war on their private ships for transportation; and although 
in so doing the individual citizen exposes his property or person to some 
of the hazards of war, his acts do not involve any breach of national 
neutrality, nor of themselves implicate the government. 

President Pierce illustrated his opinion as follows: 

Thus during the progress of the present [Crimean] war in Europe, 
our citizens have, without national responsibility therefor, sold gun- 
powder and arms to all buyers, regardless of the destination of those 
articles. Our merchantmen have been, and still continue to be, largely 
employed by Great Britain and by France in transporting troops, pro- 
visions and munitions of war to the principal seat of military operations; 
but such use of our mercantile marine is not interdicted either by the 
international or by our municipal law, and therefore does not compromise 
our neutral relations with Russia. 18 

The Crimean War furnishes an additional instance of the persistence 
of the United States in holding to its previous policy in regard to the 
sale of munitions; and it also furnishes an example of the remarkable 
inconsistency of which Great Britain, one of the Allies, was guilty in 
this matter. Although receiving herself large supplies of military stores 
transported in American vessels, the British Government saw fit to 
charge the United States with violation of neutrality for not preventing 
the transportation of similar stores to Russia. In reply to this charge, 
Mr. Marcy, then Secretary of State, was led to administer to Great 
Britain a well-merited rebuke. In a communication to the British 
Government (October 13, 1855), Mr. Marcy said: 

It is certainly a novel doctrine of international law that traffic by 
citizens or subjects of a neutral Power with belligerents, though it should 
be in arms, ammunitions and warlike stores, compromises the neutrality 
of that Power. That the enterprise of individuals, citizens of the United 
States, may have led them in some instances, and to a limited extent, 
to trade with Russia in some of the specified articles is not denied, nor 

18 President Pierce, annual message, Dec. 3, 1854, Richardson's Messages, V, 
pp. 327, 331; quoted in Moore's Digest, VII, pp. 956, 957. 
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is it necessary that it should be, for the purpose of vindicating this 
government from the charge of having disregarded the duties of neu- 
trality in the present war. 

Mr. Marcy succeeds in breaking down the British contention, by show- 
ing that the Allies themselves had received from the United States 
supplies of contraband, including munitions of war. He says: 

Private manufacturing establishments in the United States have 
been resorted to for powder, arms and military stores, for the use of 
the Allies; and immense quantities of provisions have been furnished 
to supply their armies in the Crimea. In the face of these facts, open 
and known to all the world, it certainly was not expected that the British 
Government would have alluded to the very limited traffic which some 
of our citizens may have had with Russia, as sustaining a solemn charge 
against this government for violating neutral obligations toward the 
Allies. 19 

But it may still be a question whether the attitude of this government 
in its early history regarding the sale of munitions of war by its citizens 
to belligerents, has continued to be the uniform policy of the United 
States. That this has, as a matter of fact, been the case will be evident 
from a reference to the following documentary proofs: 

During the French invasion of Mexico the Mexican Minister at 
Washington complained that the exportation, on French account, of 
military stores was permitted at New York. To this imputation 
Mr. Seward, then Secretary of State, replied (December 15, 1862) : 

If Mexico shall prescribe to us what merchandise we shall not sell 
to French subjects, because it may be employed in military operations 
against Mexico, France must equally be allowed to dictate to us what 
merchandise we shall allow to be shipped to Mexico because it might 
be belligerently used against France. Every other nation which is at 
war would have a similar right, and every other commercial nation 
would be bound to respect it as much as the United States. Commerce 
in that case, instead of being free or independent, would exist only as 
the caprice of war. 20 

19 Mr. Marcy, Sec. of State, to Mr. Buchanan, Minister to England, British and 
Foreign State Papers, XLVII, pp. 421, 424; quoted in Moore's Digest, VII, p. 957. 

80 Mr. Seward, Sec. of State, to Mr. Romero, Mexican Minister, Dec. 15, 1862, 
Ms. Notes to Mexico, VII, p. 215; quoted in Moore's Digest, VII, p. 958. 
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President Grant, in his neutrality proclamation of August 22, 1870, 
during the Franco-German War, expressly declared that "All persons 
might lawfully and without restriction, by reason of the aforesaid state 
of war, manufacture and sell within the United States arms and muni- 
tions of war and other articles ordinarily known 'as contraband of war,' " 
subject only to the risk of hostile capture on the high seas. 21 

Secretary Bayard, in reply to a request made by the Haytian Minister 
at Washington that the United States, on the strength of certain treaty 
stipulations specifying what articles should be regarded as contraband, 
should take steps to prevent the exportation of such articles contraband 
of war to Hayti, said: 

It is not unusual to find in the treaties of the United States specifica- 
tions of what things should be regarded as contraband of war between 
the contracting parties. Such provisions, however, have never been 
held to bind either government to prevent its citizens from exporting 
such things to any other country under any circumstances whatever. 
The United States have uniformly maintained the position taken by 
Mr. Jefferson, as Secretary of State, that "our citizens have always 
been free to make, vend, and export arms." 22 

In 1891 Secretary Blaine was informed by the Chilean Minister that 
an agent of certain insurgents in Chile had arrived in the city of New 
York for the purchase of arms and munitions of war; and the request 
was made to him that the shipment of such articles be prevented by the 
United States Government. To this request Mr. Blaine replied: 

The laws of the United States on the subject of neutrality, * * * 
while forbidding certain acts to be done in this country which may affect 
the relation of hostile forces in foreign countries, do not forbid the manu- 
facture and sale of arms or munitions of war. I am, therefore, at a loss 
to find any authority for attempting to forbid the sale and shipment 
of arms and munitions of war in this country, since such sale and ship- 
ment are permitted by our law. 

Mr. Blaine furthermore says: 

In this relation it is proper to say that our statutes on that subject 
are understood to be in conformity with the law of nations, by which 

21 Quoted in Moore's Digest, VII, p. 973. 

22 Mr. Bayard, Sec. of State, to Mr. Preston, Haytian Minister, Nov. 28, 1888, 
For. Relations, 1888, 1, p. 1000; see Moore, Digest, VII, p. 964. 
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traffic in arms and munitions of war is permitted, subject to the bel- 
ligerent right of capture and condemnation. 23 

A somewhat similar case occurred the next year in connection with 
Venezuela, while Secretary Foster was at the head of the Department 
of State. Mr. Foster had occasion to use almost the same language to 
the Venezuelan Minister that Mr. Blaine had used to the Chilean 
Minister. He said: 

The sale of arms and munitions of war, even to a recognized belligerent, 
during the course of active hostilities, is not itself a hostile act, although 
the seller runs the risk of capture and condemnation of his wares and 
contraband of war. 24 

Many other citations might be made from official documents similar 
in import to those given above. But special attention is called to the 
reply of Secretary John Hay to a complaint made by the Envoy Ex- 
traordinary of the Orange Free State to the effect that the English 
Government was drawing large supplies of material, contraband of war, 
from the United States. The reply of Mr. Hay is especially significant, 
not only because it agrees with the uniform opinion of his predecessors, 
but because it refers to the authorities upon which he based his judg- 
ment as to the traditional policy of the United States, and its conformity 
to the principles of international law. Mr. Hay said: 

I have the honor to quote from Kent's Commentaries (I, 142), con- 
cerning the well-established doctrine as to the law of nations on this 
subject. Chancellor Kent said: "It was contended on the part of the 
French nation in 1796, that neutral governments were bound to restrain 
their subjects from selling or exporting articles contraband of war to the 
belligerent Powers. It was successfully shown on the part of the United 
States that neutrals may lawfully sell at home to a belligerent purchaser, 
or carry themselves to the belligerent Powers contraband articles sub- 
ject to the right of seizure in transit. 

He continues: 

The right has since been explicitly declared by the judicial authorities 
of this country. Mr. Justice Story in the case of The Santissima Trinidad 

23 Mr: Blaine, Sec. of State, to Mr. Lazeano, Chilean Minister, March 13, 1891, 
For. Relations, 1891, p. 314; quoted in Moore's Digest, VII, pp. 964, 965. 

24 Mr. Foster, Sec. of State, to Mr. Bolet Peraza, Venezuelan Minister, Sept. 22, 
1892, For. Relations, 1892, p. 645; quoted in Moore's Digest, VII, p. 965. 
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(7 Wheaton, 340), used the following language: "There is nothing in 
our laws or in the law of nations that forbids our citizens from sending 
armed vessels as well as munitions of war to foreign ports for sale. It 
is a commercial adventure which no nation is bound to prohibit, and 
which only exposes the persons engaged in it to the penalty of confisca- 
tion." In the case of The Bermuda, Chief Justice Chase said: "Neutrals 
in their own country may sell to belligerents whatever belligerents may 
choose to buy. The principal exception to this rule is that neutrals 
must not sell to one belligerent what they refuse to sell to the other." 

Mr. Hay concludes as follows: 

An examination of Wharton's Digest of International Law (section 
391), will make it clear that the executive departments of this govern- 
ment from the earliest period have maintained the correctness of the 
doctrine stated by Chancellor Kent, and that, in this position, they 
have been supported by the decisions of the courts of the United States, 
and by the opinions of eminent authorities on international law. 25 

From these excerpts from official documents, it appears that the 
Government of the United States from the beginning of its history has 
uniformly held to the doctrine, as consistent with international law, 
that no neutral nation is under obligation to prohibit the sale of muni- 
tions of war to a belligerent Power, but that the penalty of such an act, 
so far as a penalty is sought, rests entirely in the hands of the offended 
belligerent. The prevention of the sale and transportation of munitions 
is, therefore, recognized in international law as a belligerent right, and 
not a neutral duty. 

This, of course, does not mean that a neutral state in its corporate 
capacity is under no obligations to a belligerent Power. On the con- 
trary, a large part of the law of neutrality, in fact, deals with such obliga- 
tions. A neutral state, as a state, is obliged by international law not to 
permit other states to use its territory as a field for military operations, 
or a basis for the fitting out of military expeditions, or a place for the 
enlistment of troops. A neutral government is also under obligations 
not to exercise its corporate authority for the benefit of either belligerent 
in the way of furnishing supplies or the loaning of money. It is evident 

25 Mr. Hay, Sec. of State, to Mr. Pierce, Dec. 15, 1899, MS. Notes to Foreign 
Consuls, IV, p. 464; quoted in Moore's Digest, VII, pp. 969, 970. 
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that the relief of neutral subjects from liability to their own government 
for the carrying of contraband does not relieve the neutral state itself 
from its obligation to other states. 

It should be kept in mind, what seems entirely obvious, that inter- 
national law lays down the duties which states owe to other states, 
and not the duties which subjects owe to their own governments — a 
matter entirely within the jurisdiction of the municipal law. The sub- 
ject of a neutral state is committing no offense against his own govern- 
ment by the carriage or sale of contraband to a belligerent, and hence is 
held to no punishment or restriction by his own government. The of- 
fense is committed against the belligerent power, and hence the belliger- 
ent government only is authorized to punish or prevent the offensive 
act. The conduct of neutral subjects within the jurisdiction of their 
own government is controlled solely by the municipal law of their own 
government. On the other hand, the punishment of the offenses com- 
mitted by neutral subjects against a belligerent state is left to the 
municipal law of the belligerent government. With this matter inter- 
national law has strictly nothing to do, except so far as the international 
relation between the states themselves is concerned, in that the neutral 
state is obliged to acquiesce, within certain limits", with the execution 
of the law of the belligerent state. 26 

It will be seen that in the law of neutrality a broad distinction is drawn 
between the relation of belligerent states and neutral states, on the one 
hand, and the relation between belligerent states and neutral individuals, 
on the other. In the one case, the parties are sovereign states, whose 
duties to each other may be enforced by diplomacy or war. In the other 
case, one of the parties is a private person, whose liability is, by universal 
practice, enforced by a penalty imposed by the belligerent state directly 
upon the individual person by whom the offensive act has been com- 

26 "The carriage of such articles [contraband] by neutral merchantmen upon the 
open sea is, so far as international law is concerned, quite as legitimate as their sale. 
The carrier of contraband by no means violates an injunction of the law of nations. 
But belligerents have by the law of nations the right, to prohibit and punish the 
carriage of contraband by neutral merchantmen, and the carrier of contraband 
violates, for this reason, an injunction of the belligerent concerned. It is not inter- 
national law, but the municipal law of the belligerents, whieh makes the carriage of 
contraband illegitimate and penal." — Oppenheim, Int. Law, II, p. 431. 
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mitted. Upon this distinction is based the whole law relating to the 
carriage of contraband goods. Such acts are incidental to private com- 
merce, and so far as they are offensive they affect directly one or the 
other of the belligerent Powers only, and not the neutral state to which 
the trader himself belongs. The punishment of these acts (so far as 
they may be regarded as penal), is therefore left to the party most in- 
terested in seeking a remedy, that is, the offended belligerent, and not 
the neutral state. 27 

But it is worthy of note that, as a matter of fact, the carriage of con- 
traband by a neutral individual is not regarded strictly in the light of a 
criminal offense committed with the conscious intent to injure either 
belligerent. Neither does the method adopted by the belligerent to 
prevent the carriage of contraband partake of the character of a penalty 
inflicted upon the person of the neutral trader. In all such cases, the 
penalty (if it can be properly so called) is restricted to the confiscation 
of the goods, or of the vessel in which they are carried, or both, or simply 
to the exercise of the right of preemption. In all cases, the person of the 
neutral trader is immune, and is not liable to any form of punishment 
like that of a fine or imprisonment. 28 

Notwithstanding the fact that the distinction between the liability of 
a neutral state and the liability of a neutral individual undoubtedly 
rests primarily upon an historical basis, the effort is sometimes made 
to explain this distinction upon scientific grounds — with the evident 

27 "This distinction between the usages affecting national and private acts is deeply 
rooted in the habits of nations. * * * It has been, and still is, usual for [legal 
writers] to confuse neutral states and individuals in a common relation to belligerent 
states; and in losing sight of the sound basis of the established practice they have 
necessarily failed to indicate any clear boundary of state responsibility. This want 
of precision is both theoretically unfortunate, and not altogether without practical 
importance. For it has enabled governments from time to time to put forward pre- 
tensions, which though they have never been admitted by neutral states, and have 
never been carried into effect, cannot be often made without endangering the stability 
of the principles they attack. But the common sense of statesmen has generally 
met such pretensions with a decided assertion of the authoritative doctrine." — Hall, 
Int. Law, 4th ed., II, pp. 82, 83. 

28 For the penalty for the carriage of contraband, see Oppenheim, Int. Law, II, 
pp. 441-444; Hall, Int. Law, 4th ed., pp. 690-696; Lawrence, Principles, pp. 617-619; 
Hershey, Essentials, pp. 501, 502; Stockton, Outlines, pp. 436-440; Woolsey, Int. 
Law, 5th ed., §§ 197, 198. 
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intent to justify the maintenance of the custom. With reference to 
this matter, Mr. Hall has this to say: 

An act of the state which is prejudicial to the belligerent is necessarily 
done with the intent to injure; but the commercial act of the individual 
only affects the belligerent accidentally. It is not directed against him; 
it is done in the way of business, with the object of business profit, and 
however injurious in its consequences, it is not instigated by that wish 
to do harm which is the essence of hostility. It is prevented because 
it is inconvenient, not because it is wrong; and to allow the performance 
by a subject, of an act not in itself improper, cannot constitute a crime 
on the part of the neutral state to which he belongs. 29 

This explanation, based upon a difference of intent, may not perhaps 
seem entirely satisfactory to one who believes that the furnishing of 
munitions of war by a neutral individual may operate just as injuriously 
to a belligerent as though they were furnished directly by a neutral 
state. The effect of the act in both cases may be the same, an injury 
to the belligerent state. It seems more reasonable to suppose that the 
distinction was originally due to the instinctive disposition on the part 
of the offended state to hold immediately responsible the very party 
who was guilty of the offensive act. In the one case, the act is con- 
sidered as a public offense, and the sovereign state is held immediately 
responsible. In the other case, the act is considered as a private offense, 
and the private person committing the act is held directly liable. In 
either case, therefore, the offending party — whether it be a neutral 
state or a neutral individual — is brought face to face with the offended 
belligerent, and is made directly responsible to him alone for the offense 
committed. In both cases, the law and international usage have pro- 
vided a direct and appropriate remedy for the injurious act. In case 
the act is committed by a neutral state, the law has given to the belliger- 
ent the right to hold the neutral government directly responsible for 
the injury done. In case the act is committed by a neutral individual, 
it has given the belligerent the right of visitation and search and the 
right of confiscating contraband goods on the judgment of its own 
admiralty courts. 

The continued maintenance of this distinction is no doubt due to the 
fact that, while primarly based upon the early practice of nations, it 
29 Hall, Int. Law, 4th ed., p. 80. 
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has been found to be the most expedient way of reconciling the belliger- 
ent right to control the methods of warfare and the neutral right to 
preserve the freedom of commerce. It seems evident that the provi- 
sions of international law relating to the transportation and sale of 
contraband goods, including munitions of war, are in harmony with 
both expediency and equity. The law, as it exists, confers upon the 
belligerent state, the party most interested in preventing such acts, 
the means to prevent them; and it relieves the neutral state, the party 
least interested in preventing such acts, from the obligation to prevent 
them. It, furthermore, relieves the neutral state from the difficulty, 
not to say impossibility, of establishing such a universal system of es- 
pionage over its own subjects as shall make their commercial transac- 
tions conform solely to the interests of warring Powers. Lord Brougham 
once aptly said: 

No Power can exercise such an effective control over the actions of 
each of its subjects as to prevent them from yielding to the temptations 
of gain at a distance from its territory. No Power can, therefore, be 
effectually responsible for the conduct of all its subjects on the high 
seas; and it has been found more convenient to entrust the party in- 
jured by such aggression with the power of checking them. This arrange- 
ment seems beneficial to all parties, for it answers the chief end of the 
law of nations. 30 

In spite of the fact that this doctrine conforms to the early practice 
of European nations, at least as far back as the seventeenth century, 
and of the fact that it was accepted by the great publicists of the eight- 
eenth century, and also of the fact that it has uniformly been adhered 
to by the United States during the whole course of its history, and in 
spite of the further fact that it has been found to be the only expedient 
way of reconciling the inevitable conflict between belligerent and neutral 
rights in time of war, there may yet remain a doubt in some minds 
whether it is still recognized as a part of the law of nations. This doubt 
should, once for all, be dispelled by reference to the conventions of the 
Second Hague Conference of 1907. These conventions, so far as they 
have received the approval of the signatory Powers, must be regarded 
as the latest and most authoritative statement of the law of nations. In 

30 Lord Brougham's Works, Ed. 1857, VIII, p. 386; quoted in Hall's Int. Law, 
4th ed., p. 80, note. 
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two separate conventions there is an express declaration with regard 
to the duty of a neutral Power in respect to the exportation of munitions 
of war. In the fifth convention, entitled the Rights and Duties of 
Neutral Powers and Persons in War on Land, occur these words: 

A Neutral Power is not bound to prevent the export or transit, on 
behalf of one or the other of the belligerents, of arms, munitions of war, 
or, generally, of anything which can be of use to an army or fleet. 

Also, in the thirteenth convention, entitled the Rights and Duties of 
Neutral Powers in Maritime War, occurs the same statement in iden- 
tical language. 31 These conventions, signed by the principal coun- 
tries of the world, Germany, Austria-Hungary, France, Great Britain, 
Italy, Japan, Turkey and the United States, express a concurrent opin- 
ion as to what constitutes the law of nations in respect to the sale of 
munitions by neutrals in time of war. 

Since the rules of international law are clear and explicit upon this 
subject, the laying of an embargo upon the sale of munitions of war is 
sought to be justified upon moral grounds. Notwithstanding the un- 
doubted legal right on the part of a neutral Power to permit the sale of 
munitions; and notwithstanding the absence of any legal right on the 
part of a belligerent to demand of a neutral Power to prohibit such sale, 
it may be yet urged that circumstances may arise in the progress of a 
war when the continued sale of munitions may work injustice to one or 
the other of the belligerent parties. In other words, to quote the lan- 
guage of a United States Senator (when the monster petition for an 
embargo was recently presented to Congress): "It may be all right," 
he says, "to sell these things according to international law but it is 
against the moral law." To shift a question of this kind from the do- 
main of law to the domain of morals, opens a wide field for a difference 
of opinion as to what constitutes a moral international right. It assumes 
that there exists somewhere some common and accepted standard of 

31 Convention, V, Art. 7, and Convention XIII, Art. 7, — both signed at The Hague, 
Oct. 18, 1907. See Pamphlets Nos. 13, 20, Division of International Law, Carnegie 
Endowment for International Peace; also, James Brown Scott, Texts of the Peace 
Conferences at The Hague, 1899, 1907. The above named articles are reprinted in 
Hershey's Essentials, pp. 459, 467; also in Wilson and Tucker's Int. Law, 5th ed., 
pp. 421, 445. 
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conduct by which the moral relations of nations may be finally deter- 
mined. As a matter of fact, so far as any such common standard of 
conduct may be said to exist, it is already embodied in the law. The 
law represents the common sense of justice, in so far as the various ideas 
of a community of persons or of nations have been capable of being put 
into a definite and corporate expression. The so-called appeal from law 
to morals may, therefore, mean simply an appeal from a definite and 
ascertainable body of rules, which represents the organized judgment 
of a community, to a standard which may be as shifting as the opinions 
of individuals. 

It is true that official protests have sometimes been made on the part 
of belligerent Powers against the right of neutrals to trade in contraband 
goods, and especially in munitions of war. 32 Such a protest, of course, 
comes from a belligerent who is prompted, not by high moral consid- 
erations, but solely by motives of self-interest. He hopes by his protest 
to obtain some military advantage for himself, or to deprive his adver- 
sary of some military advantage. The sale of munitions, it is admitted, 
is legally open to both belligerents; and as long as each has an equal 
opportunity to purchase, there need be no occasion for complaint. But 
if one belligerent, by an act of his enemy or other vicissitude of war, 
finds himself cut off from access to the sea, while his adversary still 
retains it, he would endeavor to equalize the war situation by seeking 
to stop all further supply of munitions to his adversary. And, besides 
this, he would seek to restore himself from a misfortune of war by an 
appeal to a neutral Power which is in no way responsible for his misfor- 
tune. For example, a nation in expectation of a coming war and in 
preparation for it, has been for many years providing itself with abun- 
dant supplies of arms, munitions and other war material, with the 
intention of surprising its enemy while unprepared for the conflict. 
It may, perchance, find itself, in the progress of the war, perhaps on 
account of the superior naval force of its enemy, shut up from ready 
access to the sea, and estopped from exercising its authorized bellig- 

32 "Official protests by belligerent governments against the right of neutral in- 
dividuals to trade in contraband are heard during nearly every war. This view is 
also championed by a small band of publicists, notably by Hautefeuille, Phillimore, 
and Kleen. It is without sanction, either in theory or practice." — Hershey, Essen- 
tials, p. 459, note 7. 
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erent right of intercepting the transportation of munitions. It, there- 
fore, claims that its enemy, which has been inadequately furnished with 
war material and especially with those munitions necessary to equip an 
army, should be estopped from exercising its authorized legal right of 
supplying itself with further munitions. 

Such a claim would evidently be based upon the benefit the bellig- 
erent hoped to receive by depriving his enemy of the means of defending 
himself. But this is not all. The right of intercepting the transporta- 
tion of munitions of war is by law a belligerent right; and the exercise 
of this right is by law a belligerent act. Being now prevented himself, 
by a sheer misfortune of war from exercising his own belligerent right 
and from performing a belligerent act which belongs to himself alone, 
he would impose upon a neutral Power the obligation of exercising this 
belligerent right and of performing this belligerent act. He would 
thus seek to convert a neutral into an ally. Strictly speaking, the 
voluntary assumption on the part of a neutral state, in the interests of 
a belligerent Power, of the task of preventing the legalized traffic in 
munitions of war, cannot be looked upon in any other light than as a 
belligerent, or at least an unneutral, act. On the other hand, a protest 
on the part of a belligerent Power, which seeks to compensate itself for 
a misfortune of war by demanding the services and intervention of a 
neutral state, has, in fact, no justification in law or in morals. 

The present war has furnished at least two instances of such a protest 
or appeal delivered to the United States by the Central Powers. The 
first was contained in a note issued from the German Embassy at 
Washington, April 4, 1915, and directed to the Secretary of State. 33 
Without openly questioning the ordinary application of the rules of 
international law in permitting the exportation of munitions on the 
part of neutrals in time of war, the note asserts that on account of exist- 
ing circumstances, "the conception of neutrality," to quote its words, 
"is given a new import, independently of the formal question of hitherto 
existing law." The circumstances to which the note refers are, first, the 
unusual supply of munitions which is being furnished; and, secondly, the 

33 The German Ambassador to the Secretary of State, April 4, 1915, — transmits 
memorandum regarding the matter of German-American trade and the question of 
delivery of arms. See Special Supplement to this Journal, July, 1915, pp. 125-127. 
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fact that the supply is one-sided, being furnished only to the enemies of 
Germany. The note, however, makes no mention of the fact that the 
law, which is admitted to be still in force, contains no discrimination as 
to the amount of munitions that may be properly furnished to any 
belligerent; nor does it take notice of the important fact that the one- 
sidedness of the supply is due to no act or fault on the part of the United 
States, but is due solely to a vicissitude of war. The reply to this note is 
over the signature of W. J. Bryan. 34 In it the Secretary expresses the 
opinion that this government, in view of the present indisputable doc- 
trines of accepted international law, would regard the course suggested 
by the German Embassy as "an unjustifiable departure from the prin- 
ciple of strict neutrality, by which it has consistently sought to direct its 
actions;" and (the Secretary) respectfully submits that none of the 
circumstances urged in his excellency's memorandum alters the principle 
involved. To Mr. Bryan and his advisers is due the credit of adhering to 
the traditional view of the United States upon the matter in hand. 

The second note of protest was issued by the Austro-Hungarian 
Minister for Foreign Affairs June 29, 1915, and was directed to United 
States Ambassador Penfield at Vienna. 35 It practically concedes that 
the sale of munitions of war is strictly in conformity with the provisions 
of the Hague conventions; but states the case of Austria-Hungary as 
follows: 

Although the Imperial and Royal Government is absolutely con- 
vinced that the attitude of the Federal Government [meaning the United 
States] emanates from no other intention than to maintain the strictest 
neutrality and to conform to the letter of the provisions of international 
treaties, nevertheless, the question arises whether the conditions as they 
have developed during the course of the war are not such as in effect 
to thwart the intentions of the Washington cabinet * * * and 
whether it would not seem possible, even imperative, that measures be 
adopted to maintain an attitude of strict parity with respect to both 
belligerent parties. 

84 The Secretary of State to the German Ambassador, April 21, 1915, — gives views 
of U. S. regarding trade between U. S. and Germany and the exportation of arms. — 
See Ibid., pp. 127-129. 

85 The Austro-Hungarian Minister for Foreign Affairs to Ambassador Penfield, 
June 29, 1915, — asks U. S. to reconsider its attitude on traffic in munitions of war 
between U. S. and Great Britain and her allies. See Ibid., pp. 146-149. 
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The note goes on to say: 

In reply to possible objections that, notwithstanding the willingness 
of American industry to furnish merchandise to Austria-Hungary and 
Germany, it is not possible for the United States of America to trade 
with Austria-Hungary and Germany, it may be pointed out that the 
Federal Government is undoubtedly in a position to improve the situa- 
tion described. 

The note suggests that the situation would be improved if an embargo 
were placed upon the exportation of munitions. The burden of this note, 
when baldly stated, is that the United States should restore to the Cen- 
tral Powers an advantage they have undoubtedly lost as the result of 
war by depriving the Allied Powers of an advantage they have un- 
doubtedly gained as the result of war. It thus seeks to "improve the 
present situation," only so far as the Central Powers are concerned. 
In short, it calls upon the United States to violate its neutrality and 
depart from the accepted law of nations, by conferring a special benefit 
upon one of the belligerents. 

The reply to this note was drawn by Secretary Lansing, and dispatched 
to Ambassador Penfield, at Vienna, August 12, 1915. 36 This reply seems 
to furnish a complete answer to the position taken by the Austro- 
Hungarian Government, and to maintain with renewed force the 
traditional doctrine of international law strictly adhered to by the 
United States. It is, of course impossible, in this limited space 
to make even a superficial summary of this able document; and two 
or three of its main points only can here be noticed. Attention is 
first directed to the claim that the United States should abandon the 
long-recognized rules governing neutral traffic in time of war, and adopt 
measures, in the words of the Austro-Hungarian note, "to maintain an 
attitude of strict parity with respect to both belligerent parties." Mr. 
Lansing says: 

The recognition of an obligation of this sort would impose a duty 
upon every neutral nation to sit in judgment on the progress of a war, 
and to restrict its commercial intercourse with a belhgerent whose 

36 The Secretary of State to Ambassador Penfield, August 12, 1915, — instructed 
to inform Foreign Office of reason the U. S. cannot prohibit trade in contraband. 
See Ibid., pp. 166-171. 
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success prevented the neutral to trade with the enemy. The contention 
of the Imperial and Royal Government appears to be that the advan- 
tages gained to a belligerent should be equalized by the neutral Powers 
by the establishment of a system of non-intercourse with the victor. 

The Secretary then calls attention to the attitude of the Central Powers 
themselves under circumstances similar to those now existing. He says: 

During the Boer War between Great Britain and the South African 
Republics, the control of the coasts of neighboring neutral colonies by 
British naval vessels prevented arms and ammunition from reaching 
the Transvaal or the Orange Free State. The allied republics were in a 
situation almost identical in that respect with that in which Austria- 
Hungary and Germany find themselves at the present time. Yet, in 
spite of the commercial isolation of one belligerent, Germany sold to 
Great Britain, the other belligerent, hundreds of thousands of kilos of 
explosives, gunpowder, cartridges, shot and weapons; and it is known 
that Austria-Hungary also sold similar munitions to the same purchaser. 

Mr. Lansing thus indicates that the past practice of the Central 
Powers does not sustain their present contention. He also shows that 

The general adoption by the nations of the world of the theory that 
neutral Powers ought to prohibit the sale of arms and ammunition to 
belligerents would compel every nation to have in readiness at all times 
sufficient munitions of war to meet any emergency which might arise, 
and maintain establishments for the manufacture of arms and ammuni- 
tion sufficient to supply the needs of its military and naval forces 
throughout the progress of a war. 

Such a practice he says, "would inevitably give the advantage to the 
belligerent which had encouraged the manufacture of munitions in time 
of peace" and that "the adoption of this theory would force militarism 
on the world." He closes his argument with these words: 

The principles of international law, the practice of nations, the na- 
tional safety of the United States and other nations without great mili- 
tary and naval establishments, the prevention of increased armies and 
navies, the adoption of peaceful methods for the adjustment of inter- 
national differences, and, finally, neutrality itself, are opposed to the 
prohibition by a neutral nation of the exportation of arms, ammunition, 
or other munitions of war. 

In summing up this discussion I think it has been shown: (1) that 
notwithstanding the comparatively recent development of the law of 



THE SALE OF MUNITIONS OF WAR 491 

neutrality, the custom of regarding all neutral commerce as free, subject 
only to the belligerent right of confiscation in the case of hostile goods 
with a hostile destination, has existed at least from the seventeenth 
century. 

(2) That this custom has been recognized by the Government of the 
United States as a rule of international law from the very beginning of 
its history until the present time. 

(3) That this custom is a part of the general law of contraband, which 
is based upon the fact that the transportation of munitions of war is 
injurious only to one or the other of the belligerents, upon whom is con- 
ferred the legal means to prevent it; and is in no sense an injury to neu- 
tral states, which are therefore relieved from the obligation to prevent it. 

(4) That the fact that one of the belligerents has, by a misfortune of 
war, been deprived from exercising his own belligerent right of inter- 
cepting contraband goods on their way to his enemy, does not justify 
the assumption of this belligerent right by a neutral Power for the sole 
benefit of the unfortunate belligerent. 

(5) That the placing of an embargo on the sale of munitions of war 
under such circumstances would have the effect of assisting one bellig- 
erent at the expense of the other, and hence would be an unwarrantable 
interference with the progress of the war, and expose the neutral Power 
laying such an embargo to the charge of unneutrality; and, 

(6) That the abolition of this custom would reverse the concurrent 
judgment of the world as expressed in the Hague Conventions, would 
impose new obligations and oppressive burdens upon every neutral 
state, would work a positive injustice to every country inadequately 
prepared for war and compel every nation to be sufficiently armed at 
all times to meet any possible attack, — a condition of things that would 
lead to a universal state of militancy and prove a misfortune to the 
world at large. 

William C. Morey. 



